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Response 
Remarks 

Please be informed that the Applicant is entitled to claim small entity status. 

New claims 86-101 which are now pending in the patent application are 
supported by the original disclosure. 

Claim 86 relates to a confection unit containing a compound to be added to 
fruit for preparing a flowable or semifluid fruit-based product, said compound 
consisting of: 

- an antioxidant agent, 

- a preservative agent, 

- an acidifying agent, 

- a stabilizing and thickening agent, 

- possibly sugar, 

- possibly water. 

The composition of the compound contained in the confection unit according 
to claim 86 is disclosed in the international patent application PCT/EP99/00370, from 
which the patent application in subject derives. In particular, such composition is 
disclosed in claim 1 as originally filed and on page 2, lines 4-5, stating that "All the 
agents mentioned above (i.e. antioxidant agent, preservative agent, acidifying agent, 
stabilizing and thickening agent) may be contained in the compound according to the 
invention". Examples 1-4 make clear that, if necessary, also sugar can be present in 
the compound, and Example 5 discloses the possible use of water. The skilled person 
clearly and unambiguously deduces from the application as originally filed that the 
compound mentioned above is contained in a confection unit. 

On page 1, lines 29-32, it is stated that "An aim of the invention is to supply 
an user, in particular a professional user, with a compound which considerably 
facilitates the preparation of flowable or semifluid food products". 
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It is clear from the above that the compound is not prepared by the 
professional user before preparing the fruit-based product, but is supplied to the 
professional user by someone else who has previously prepared this compound. 
Therefore, the compound must be contained in a confection unit in which it was 
placed after being prepared. 

Claim 98 discloses a method for preparing a flowable or semifluid product, 
comprising: 

- providing a compound consisting of an antioxidant agent, a preservative 
agent, an acidifying agent, a stabilizing and thickening agent, possibly 
sugar, possibly water; 

- making a selection of fruit; 

- mixing said selection of fruit with said compound. 

The method of claim 98 provides a new and inventive way of using the 
compound disclosed in claim 86. This method is disclosed in the examples of 
fruit-based products on pages 6-11 of the application as originally filed. Furthermore, 
on page 11, lines 24-27 there is stated that "the invention provides a practical and 
versatile compound which allows the user to freely choose the type of sauce to be 
prepared depending on the particular tastes of his customers, or on the range of fresh 
fruit available on the market". This makes clear that a selection of fruit has to be 
made, which selection of fruit has then to be mixed with the compound mentioned 
above. 

Therefore claims 86-101 do not introduce subject-matter extending beyond the 
content of the application as originally filed. 

The confection unit of claim 86 is novel over the cited prior art, and in 
particular over US 4387109 (Kahn et al) because none of the cited documents disclose 
a confection unit containing a compound having all and only the ingredients 
mentioned in claim 86. In particular, example 3 of Kahn et al discloses a compound 
which does not consist of the ingredients mentioned in claim 1, because it also 
contains dehydrated apple pieces, salt, cinnamon and nutmeg. For the same reasons, 
also method claim 98 is novel over the prior art. 
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Claim 86 is deemed to be inventive over the available prior art, in particular 
over Kahn et al, for the reasons that will be explained below. Kahn et al merely 
teaches to add starch (thickening agent), potassium sorbate (preservative agent), 
ascorbic acid (antioxidant agent), citric acid (acidifying agent), sugar and water to 
dehydrated apple pieces in order to obtain an apple donut filling. This is merely a 
recipe in which certain additives are mixed with a specific type of fruit (i.e., 
dehydrated apple pieces) to obtain a specific fruit-based product (i.e., an apple donut 
filling). 

The confection unit of claim 86 contains a compound which can be mixed 
with any type of Suit depending on the preferences of the user, thereby allowing the 
professional user to prepare a number of different fruit-based products with a single 
compound. By purchasing the confection unit of claim 86, the professional user can 
prepare any kind of fruit-based products, such as fruit sauces, fruit salads, stuffings 
and fillings. All he has to do is to mix the compound contained in the confection unit 
of claim 86 with a selected fruit, which he can freely choose depending on the fruit 
available on the market in the season concerned and on the tastes of his customers. 

The fruit-based product may be prepared quickly, easily and just in the 
required quantity, thereby enabling the professional user to always offer fresh fruit- 
based products to his customers. The professional user does not need anymore to buy 
a wide variety of industrially produced fruit sauces in order to be able to meet his 
customers' tastes. Thus, there is no more any risk of buying large quantities of fruit 
sauces that must be subsequently disposed of because they were not served to 
customers. Furthermore, the professional user does not have to weigh precise 
quantities of each additive as required by Kahn et al, because the compound contained 
in the confection unit according to claim 86 already has the required quantities of all 
the ingredients. Thus, the risk of obtaining a bad-tasting fruit-based product because 
of errors in selecting the proper quantities of additives is greatly reduced. 

There is no suggestion in Kahn et al to provide a confection unit containing a 
compound as disclosed in claim 86 which may be used with any kind of fruit to obtain 
a fruit-based product, because Kahn et al merely teaches to mix certain additives with 
dehydrated apple pieces to obtain an apple donut filling. Therefore, it is believed that 
claim 86 is inventive over Kahn et al. 
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The Examiner states that "it is notoriously well-known in the art to pre-mix 
certain components when preparing a food product. For example, ingredients are 
often pre-mixed and set aside until the desired time, such as flour, salt, and baking 
soda when preparing cookies or flour, sugar, and butter before adding to fruit for a 
fruit crisp/crumble". Therefore, in the Examiner's opinion, it would have been 
obvious for a person skilled in the art, at the time the invention was made, to pre-mix 
the claimed components prior to use. 

The Applicant respectfully disagrees with the Examiner's opinion set out 
above. It is certainly well known, when preparing a particular food product following 
a specific recipe, to pre-mix certain ingredients of the recipe and set them aside while 
preparing the other ingredients. However, this does not correspond to the claimed 
invention, because the claimed invention does not simply teach the skilled person to 
pre-mix certain ingredients of a specific recipe, but rather provides users with a 
compound which may be used in a variety of recipes that can be freely chosen by the 
user. The difference between the known pre-mixes that are normally prepared while 
cooking a food product and the Applicant's invention has been clarified in the 
wording of claim 86, which is no more addressed to a compound having certain 
ingredients, but rather to a confection unit containing this compound. This makes 
clear that the idea underlying claim 86 is not just the idea of pre-mixing certain 
ingredients which may be subsequently added to fruit, but is rather that of isolating in 
a confection unit a compound containing certain ingredients that may be added to any 
type of fruit for obtaining any type of sauces. This allows a professional user who 
purchases the confection unit of claim 86 or acts according to method claim 98 to 
obtain all the advantages described before as far as ease of preparation of the 
fruit-based product and versatility of the compound are concerned. 

The properties of the fruit-based products prepared according to claim 98 by 
using the compound contained in the confection unit of claim 86 are explained below. 

First of all, it is to be noted that each agent of the above mentioned compound 
has a precise function in the final fruit-based product and influences a specific 
property thereof. For example, the antioxidant agent prevents oxidation phenomena 
in the fruit and avoids fruit browning due to oxidation. By using an antioxidant agent, 
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the professional user can obtain a fruit-based product, such as a fruit salad or a fruit 
sauce, having a natural appearance which reminds the appearance of fruit just picked 
from a tree. The acidifying agent restores the natural acidity of fruit, which has been 
altered due to the addition of sugar. It therefore prevents the fruit-based product from 
having an excessive sweet taste which might be unpleasant for most consumers. 

The stabilizing and thickening agent modifies the final consistency of the 
fruit-based product, thereby allowing the professional user to obtain a final product 
which is homogeneous and has the desired consistency. By using the stabilizing and 
thickening agent, the professional user may avoid undesired flowing of the fruit sauce 
from the surface of an ice cream or from the middle of a donut. The preserving agent 
protects fruit from microbial attacks and inhibits, retards or arrests the process of 
decomposition, fermentation or acidification of a food product. The preserving agent 
reduces microbial growth in the fruit-based product, which allows the fruit-based 
product to be conserved for a number of days without being altered by microbial 
attacks. 

The properties of the additives mentioned above are well-known in the art. 
However, when testing the compound in his laboratories, the Applicant has 
surprisingly found that the compound disclosed in claim 86 allows the final fruit- 
based product to be preserved without substantial microbial attacks, for a fixed 
number of days, with a lower quantity of preservative agent than expected. In other 
words, suppose that a quantity X of preservative agent must be used to keep microbial 
attacks in a fruit sauce below a certain threshold for 10 days (as an example). The 
Applicant has surprisingly found that if the compound disclosed in claim 86 is mixed 
with fruit, the resulting fruit sauce may be preserved for 10 days, without microbial 
attacks above the desired threshold, and with a quantity of preservative agent that is 
lower than the expected quantity X of about 20-35% (depending on the type of fruit). 
This result was greatly surprising for the Applicant, because nothing in the prior art 
available to him indicates that, by bringing together the ingredients listed in claim 86, 
it is possible to achieve preservation of the food with a quantity of preservative agent 
significantly lower than the quantity required if only the preservative agent were 
mixed with fruit. The Applicant is investigating this result, but he is not able at the 
moment to explain why the compound of claim 86 allows a fruit-based product to be 
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protected from microbial attacks with a lower quantity of preservative agent. An 
hypothesis made by the Applicant is that the antioxidant agent and the stabilizing and 
thickening agent, when mixed together, form a film which encloses the fruit particles 
in a protective sheath. Even the smallest fruit particles or the particles having a very 
irregular shape are enclosed in this protective sheath, which avoids direct contact 
between fruit particles and atmospheric oxygen, thereby reducing microbial growth. 
Furthermore, the acidifying agent creates an acid environment in which it is more 
difficult for microbes to grow. The result of this interaction between antioxidant 
agent, stabilizing and thickening agent, and acidifying agent is that a significantly 
lower quantity of preservative agent is needed in order to preserve the fruit-based 
product for a preset number of days. This is an important, positive result for the 
Applicant, because the food regulations require that the quantity of preservative agent 
is kept below a maximum amount, so that no negative effects to consumers occur. 
Also for this reason, in addition to the versatility and ease of use of the compound 
mentioned above, it is therefore believed that a patent should be granted on the basis 
of claims 86-101. 

A three month extension of time to respond the action of June 2, 2003, is 
requested and a check in the amount of $475.00 is enclosed to cover the cost of the 
extension fee. Applicant claims small entity status. The Commissioner is authorized 
to charge any additional fees to our Deposit Account No. 50-0852. 

Consideration of Claims 86-101 in view of the foregoing remarks is 
respectfully requested. 



* 



Respectfully submitted, 
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